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npaB B POCCUNCKOM
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MpencrtaBuTb COBPEMEHHBI MHTEPHET 0e3
NMOMCKOBBIX CUCTEM HEBO3MOXXHO. OHM cTanu
€ro NnMuoM 1 HeoTbeMNEMON YacTbio. bes nx
Xe y4acTus CnoxHO obecneynTb NOSHYH0
3aWmTy MHTENNEKTYyanbHbIX NpaB B
nHTepHete. B 2017 r. poccumnckni
3akoHogaTenb Havyan cBOe 3HAaKOMCTBO C
onepatopamu NMOMCKOBbIX CUCTEM B KOHTEKCTE
3alUMTbl UHTENMEKTyanbHbIX NpaB 1 4o
onpeaeneHHon cTeneHn pacLumpun
TEXHUYECKNE BO3MOXHOCTU 3alUMTbI OT
HapyLleHNn B POCCUACKOM UHTEPHETE
(Hanpumep, Ha Google Russia, Yahoo Russia
N B HALMOHarnbHbIX MOMCKOBbLIX CUCTEMAX
Yandex, Rambler n Mail.ru).

BaXkHO NOMHWUTbB, YTO MHTENNEKTYanbHbIE
npaea, KOTOpbl€ MOXHO 3aLMTUTb NpU
y4yacTun NHPOPMaLIMOHHBIX NPOBanaepoB B
Poccun, oo cmMx nop orpaHuyeHbl aBTOPCKUMHU
W CMEXHbIM NpaBamu, UCKIoYas
doTorpacumio n NponsBeLeHnst, BbipaKeHHbIE
cpencTeamMu, aHanormyHbiMn gootorpacun.
lMoatomy, Hanpumep, cnopbl O TOBaPHbIX
3HaKax He ABMSTCA NpeaMeToM
perynnupoBaHns AaHHOro 3aKOHOAAaTeNbLCTBA B
OTNNYME OT HEKOTOPbIX MHOCTPAHHbIX
HOPUCOMKLNA.

durypa uHghopmayuoHHO20 rnocpedHuKa bbina
BNepBble BBeAeHa B ['paxxgaHcknn kogekc PO
(TK P®) B 2013 r. n Bkntounna B cebs
onepaTopoB CBA3W, NPOBaAEpPOB XOCTUHIA U
BrnagenbueB canToB. KaXkabli U3 HUX, OOQHAaKO,
He Ha3BaH TaKOBbIM, a OnpeaerneH
AOCTaTOYMHO LUMPOKO, YTO NO3BONSeT
HEKOTOPbIM KOMMEHTaTopaM OTHOCUTb K
NOHATUIO UHGhOPMaUUOHHO20 rocpedHUKa
MHbIX npoBangepos. K PO Takxke
npegycMoTpen BHecyaebHbI NOpsSAoK
HanpaeBneHus 3asBieHNs O HapyLUEHUN
aBTOPCKUX UITM CMEXHbIX NpaB
npaesoobnagatenem npoeanaepy XocTuHra. B
TO Xe BpeMms, PeaepanbHbii 3aKOH 00
nHdopmaLmm, MHHOPMaLIMOHHbIX
TexHonornsax un 3awmte nHdopmaumm (2006 r.)
(3akoH 06 nHdpopmauumn) B pegakumm 2012 .
npsIMO YKa3bIBaeT Ha riposatidepos
XocmuHea, ernadenbyes calimos
orepamopos ces3u U perynupyeT nopsgok
B3anmogencTems PockomHaasopa ¢
yKa3aHHbIMU NHCPOPMaLMOHHBIMU

One could not imagine the modern Internet
without search engines that became its face
and intrinsic function. It is similarly uneasy to
do without them when enforcing intellectual
property rights on the Internet. In 2017, the
Russian legislator started familiarizing itself
with this tool, and as a result extended, to a
certain degree, the technical possibilities for
protecting intellectual property rights from
violations put in place through the Internet (e.g.
on Google Russia, Yahoo Russia, and national
operators Yandex, Rambler and Mail.ru).

It is important to remember that the intellectual
property rights that can be enforced through
intermediary service providers in Russia are
still limited to copyright and related rights,
excluding photographic works and works
expressed by a process analogous to
photography. Therefore, for instance, disputes
involving trademarks are not subject to this
legislation as the case could be in certain
foreign jurisdictions.

A general figure and concept of the information
intermediary was for the first time introduced in
the Russian RF Civil Code in 2013 covering
telecom operators, hosting providers and
website owners; however, each of them was
described in such a broad manner that broad
interpretations were inevitable. The Civil Code
also provides for a brief pre-trial notice and
takedown procedure with the immediate
participation of the rightholder, but only for
hosting providers. Hosting providers, website
owners and telecom operators were, however,
mentioned as such in the Federal Law on
Information, Informational Technology and
Protection of Information (2006) (“Law on
Information”), as amended in 2012, along with
a description of the notice and takedown
procedures with the involvement of the
Russian Information and Technology Authority
(Roskomnadzor) after a judicial decision.
Besides, the same Law, as amended in 2014,
introduced a pre-trial notice and takedown
procedure between the website owner and
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nocpeaHvkamun nNpy UCNOMHEHNN CyaebHbIX
peLueHnin 06 orpaHnyeHnn JocTyna K
UHdopMaLMK, HapyLLaloLen aBTopckue un
CMeXHble npaBa B UHTepHeTe. Kpome Toro,
OaHHbIN 3aKOoH NpegycMaTtpuBaeT
BHecyaeOHbI NOPSAOK pa3peLUeHnst CropoB O
HapyLLIEHNN aBTOPCKMUX N CMEXHbIX NpaB
mMexay npasoobnagatenamu n Bnagenbuamm
canToB. NpuynHa, No KOTOpPOW onepaTopbl
NMOMCKOBBIX CUCTEM OCTaNMCb B CTOPOHE,
HEMNoOHATHA.

CynebHas npakTuka ToXe UcKn4dmnna
NMOWCKOBbIE ONEPaToOpPOB U3 CUCTEMbI 3aLLUTDI
aBTOPCKNX N CMEXHbIX NPaB B COOTBETCTBUN C
3aKkoHo4aTeNbCTBOM, AENCTBYOLWMM 0 1
okTaA6psa 2017 1., 0 KOTOPOM peyb nongeT
HWxe. B Tex pegkux cnyyasx, korga
NMOMCKOBbIE CUCTEMbI CTAHOBUITNCH
OTBETYMKaMM B criopax 06 aBTOPCKNX U
CMEXHbIX NpaBax, OHX CrpaBeanMBoO He
npu3HaBanncb OTBETCTBEHHbIMU 3a
HapyLUeHns, a NOCKOSIbKY 3aKOHOA4AaTENbCTBO
He NpegycmMaTpuBano BO3MOXHOCTb
yAaneHus CCbifNIoK Ha CanTbl-HapYyLUNTENN U3
pesynbTaToB NoMcKa Mo 3asiBIIEHUI0
npaeoobnagartens UM KOMMETEHTHOIO
opraHa, npaBoobnagaTensim obino
Hens3bexxHo oTKasaHo B y4OBNETBOPEHUN
TpeboBaHuN.

MepBbI War B CTOPOHY BKNHOYEHUS
onepaTopoB NONCKOBbLIX CUCTEM B CUCTEMY
3alUMTbl MHTENMEKTyarnbHbIX Npas
npeanpuHAT degeparnbHbIM 3aKOHOM O
BHECEHUM U3MeHeHu B 3aKkoH 06
nHdopMaL M1, BCTYNMBLINM B cuny 1 okTa6p4a
2017 r. NownckoBble cUCTEMbI NPAMO yKasaHbl
B KayecTBe NOCPEeAHMKOB, Y4acTBYOLMX B
ncnonHeHun cyaebHbix peLleHuit NpoTue
HapyLuMTenen aBTOPCKNX N CMEXHbIX NpaB B
nHTepHeTte. Ecnun rosoputb nogpobHee,
onepaTopbl NONCKOBbLIX CUCTEM 00s3aHbI B
TeyeHune CyTok no 3anpocy PockomHaasopa
Ha OCHOBaHWK cygebHoro peLleHus
npekpaTuTb Bblgavy CBeAeHU O canTe,
KOTOPbI HEOOQHOKPaTHO HENPaBOMEPHO
pasmeLLan nHopmaumio, cogepxallyto
06bEKTbI aBTOPCKUX UMM CMEXHbBIX MPaB.
XoTernock 6bl 00paTUTL BHUMAHUE, YTO
MOMCKOBbIE CUCTEMbI HE 00A3aHbl yaansTb
CCbIJIKM Ha CanTbl, KOTOPble paHee He Bbinn

rightholder. The reason why search engine
operators were then left aside is unclear.

The response of the case law was consistent
with the legislator’s policy approach to exclude
search engines from copyright and related
rights enforcement before October 1, 2017
when the new amendments came in force as
will be discussed in the paragraph below. In
those rare cases, where search engines
became defendants in copyright and related
rights disputes, they were inevitably found not
liable for the infringement. Since the legislation
did not contemplate a notice and takedown
procedure for such infringements, the claims of
rightholders towards search engines were
simply rejected.

The first step towards addressing search
engines in the present context was taken by
the most recent Amendments to the Law on
Information that came in force on October 1,
2017. Search engine operators were for the
first time expressly mentioned as
intermediaries in copyright and related rights
disputes, and were obliged to take technical
measures against infringing websites upon a
judicial decision. In more detail, the search
engine operator must permanently cease
distributing links to websites that repeatedly
infringe copyright or related rights, within 24
hours from the official request by
Roskomnadzor following a judicial decision.
Let us emphasize that search engine operators
are not expected to remove links to websites
that are not previously notified of a copyright or
related rights infringement. However, if a
website is a recidivist infringer, its link must be
permanently removed without a legal
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3aMeyYeHbl B HApPYLLEHMM YYXXNX NPaB.
OpaHako, ecnun canT HEOQHOKPAaTHO
HenpaBOMEPHO pa3mellan 00bLeKTbl
aBTOPCKNX UMW CMEXHBIX NMpaB, CCbifika Ha
Hero gomkHa 6bITb Ha NOCTOSAHHOW OCHOBE
yaaneHa ua pesynbTaToB novcka 6es
BO3MOXXHOCTW AanbHENLLEro BOCCTaHOBIEHUS.
Ha HacTodaWwmmn MOMEHT 9TO €4MHCTBEHHbIE
NOMNOXEeHUs 3aKoHoAaTeNbCTBA,
perynupyoLLme posib MOUCKOBbLIX CUCTEM B
crnopax 06 nHTennekTyanbHbIX NpaBax.

B 10 xe Bpems, 27 ceHTabpsa 2017 r.
MuHuctepctso KynbTypbl P® BbiCTynumo ¢
3aKOHOOaTEeNMbHOW MHULIMATUBON U
npeacTaBuIio ABa 3aKOHONPOeKTa — 0
BHeceHun nameHeHun B 'K P® u o BHeceHuun
M3MeHeHuI B 3akoH 06 MHdopMaumn, —
KOTOpble HanpaereHbl Ha pacLuMpeHne ponu
NMOMCKOBbIX CUCTEM B Ka4eCTBE NOCPEAHMNKOB
B CNOpax O HapyLLUEHUN aBTOPCKUX U CMEXHbBIX
npae B AOMNOSIHEHNE K NUBMEHEHMSAM,
BCTYNMBLUMM B cuny 1 oktsbpst 2017 r.
MNMpepnonaraetcs, YTO AaHHblEe U3BMEHEHNS
OyayT paboTtaTtb BO B3aMMOCBSA3n. IameHeHns
B 'K P® oTHOCAT onepartopa NOUCKOBOM
CUCTEMbI K KaTeropum uHgopmayuoHHoO20
rnocpedHuKka n BBOOAT AoCyAeOHbIN NopsagoK
HanpaeBneHus 3asBreHnsa npaBoobnagarenem
onepaTopy NOUCKOBOW CUCTEMbI 06 yaaneHun
13 pesynbTaToB NOMCKa CCbIfKMN Ha CanT-
HapywuTenb. IameHeHnsa B 3akoH 06
nHdopmaumm 6onee NnogpobHO onnckLIBaOT
AaHHbIN gocynebHbI Nopsaok u npueoaaT
CMUCOK CBEAEHMWI, KOTOPbIE 3asBUTESb
[OMKeH NpeacTaBuTb onepaTtopy NONCKOBOM
cucTeMbl BMecTe ¢ 3aaBneHnem. Onepatop
NMOMCKOBOWM CUCTEMbI 00s13aH B TEYEHNE CYTOK
yaanuTb CCbIIKy NMMB0o HanpasuTb
npasoobnagaTtento 3anpoc o
npeaocTaBreHNN HegoCTaloLLEN
nHpopmaummn. OnepaTtop Takxe Bnpase
OTKasaTb B yaneHun CCbINK1, OQHAKO
[laHHbI 0TKa3 JOMKeH ObITb MOTUBMPOBAH.
Bonee TOro, ncnonHeHne onepaTtopamm
NMOWUCKOBBIX CUCTEM CYAEBHbIX peLleHnin 06
yAaneHumn CCbIfoK Ha CaniTbl-HapyLInTenm
©onee He orpaHMYeHo canTamm-
peungnBmcTaMmm B OTAINYMM OT N3MEHEHUN,
BCTYNMBLUMX B cuny 1 oktabpa 2017 r.

possibility of restoring. This is the only piece of
legislation on search engine operators in IP
disputes which is in force at the moment.

Meanwhile, on September 21, 2017, the RF
Ministry of Culture initiated the process for
approval of two draft laws, one amending the
RF Civil Code and another amending the Law
on Information, both aimed at expanding the
role of search engines as intermediaries in
copyright and related rights disputes, in
addition to the new legislation in force from
October 1, 2017 addressed in the previous
paragraph. These two amendments, which are
conceived to work in conjunction with each
other, provide for a definition of the search
engine operator and present an alternative
dispute resolution procedure between search
engine operators and rightholder. The Civil
Code (amendment) names the search engine
operator as a category of information
intermediary and introduces a pre-trial notice
and takedown procedure between search
engine operators and rightholder. The
amendment to the Law on Information supplies
details of such pre-trial notice and takedown
procedure and lists information that a
rightholder must provide to the search engine
operator along with a notice. The search
engine operator is obliged to take down the
infringing link within 24 hours, unless it
requests any missing information from the
rightholder within 24 hours or provides its
reason for refusal to take down the infringing
link in writing. Moreover, the enforcement by
the search engine operator of Court decisions
on the removal of infringing links is no longer
limited to websites which are recidivist
infringers, but extends to any infringing
website, in contrast with the legislation entered
in force from October 1, 2017.
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B cooTBeTCTBUM C JAHHOW MHMLMATUBON
onepaTtopbl MOUCKOBbLIX CUCTEM HE HECYT
OTBETCTBEHHOCTb 3a HapyLLeHne aBTOPCKUX
UMM CMEXHbIX Npae 6e3 BUHbI 1 Npu
O[HOBPEMEHHOM YL,0BNETBOPEHNN
onpefeneHHbIX YyCroBui, a UMEHHO B cny4yae,
€Cnn onepaTop NOMCKOBOW CUCTEMbI HE 3Han
N He JOoImKeH Obln 3HaTb O HapyLleHuu, a
Takke NpeanpuHA 4oCTaTo4YHbIE U
Heobxoanmble Mepbl B OTBET Ha 3asiBNEHUE O
npaBoOHapYyLLUEHUN, NONyYEHHOE OT
npaBoobnanatens unn PockoMHaasopa.

[aHHble 3aKOHOMPOEKTbI KaXyTCs eLle O4HON
NONbITKON OCO3HAHUSA PO
WMHOPMaLMOHHOro NocpeaHnka B cucteme
3alUMTbl MHTENMNEeKTyarnbHbIX NpaB B
WHTEpPHETE 1 Pa3BUTUA LWaAsaLWmnX npoueayp
no paspeLLeHnto CropoB, anbTepHaTUBHbIX
cyaebHbiMm. Ob6a npoekTa OTKPbIThI ANS
nyénnyHoro obecyxaeHus o 18 oktabps 2017
r.

Search engine operators under the proposed
amendments will not be liable for infringement
of copyright or related rights, unless they are
found guilty, and subject to certain
requirements being simultaneously met, such
as, the search engine operator did not know
and should not have known about the
infringement, and the search engine operator
took necessary and sufficient measures to
remove the infringing link under a takedown
notice from a rightholder or Roskomnadzor.

This legislative novelty is yet a further brick in
building up a new system capable of coping
with the challenges of modern technologies in
defending IP in Russia. Both amendment
drafts are the object of public consultation until
October 18, 2017.



