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Poccuiickoe npaBo npegycmaTtpuBaeT
onpeaeneHHble Mepbl, KOTOPblE HAXOASATCS B
pacnopsixeHun y obnagarenen
UCKMIOYMTENBHbIX Npas, AN 3alnTbl NPOTMB
HapyLeHnn B UHTepHeTe.

C oaHOWM CTOPOHbI, TakMe Mepbl BKITHOYaoT
obLme rpakgaHCcKo-rnpaBoBkbIe,
agMVHUCTPaTUBHbIE U YrONOBHO-NPaBOBbIE
cnocobbl 3awnThl. Tak, B crnyvae
rpa)kgaHcko-npaBoBOro criocoba 3almTbl
npae npaBoobnagaTtenb MoXeT noaaTb UCK B
cyn obLen pucankunm nnu apbutpaxHeli
CyA B COOTBETCTBMM C OOLMMM NpaBunaMmm o
noaBeAOMCTBEHHOCTU, a TaKKe 3asBUTb O
NPUMEHEHUN NpeaBapUTENbHbIX
obecneuynTenbHbIX Mep B COOTBETCTBUM C
obLMMM NpoueccyanbHbIMU HOPMaMK.
HecmoTps Ha cyllecTBoBaHue
cneunanuanposaHHoro Cyga no
WHTENMeKTyanbHbIM NpaBaMm, NOCneaHUN
paccMaTpuBaeT LaHHYH KaTeroputo aen
TONbKO Ha CTaAumK Kaccauuu.

C opyrom CTOpOHbI, POCCUNCKOE NPaBo
COAEPXMUT cneunanbHble Mepbl,
HanpaeBneHHble Ha 3aLnTy
WHTENNEKTyarnbHbIX NPaB B UHTEPHETE.
[laHHOe 3akoHO4aTeNnbCTBO ABMSETCS
OTHOCUTENbHO HEAABHUM N HAXoaUTCH B
npovuecce NOCTOAHHOro pas3suTus. Ha
OaHHbI MOMEHT OHO He No3BonsaeT
3aWmMTUTL Ntobble MHTENNeKTyarnbHble
npaea, a HanpaefeHo NULLb NPOTUB
HapyLUEHNA aBTOPCKNX N CMEXHbIX Npas., 3a
ucknoveHnem dotorpacuu u
Npou3BeaEeHNI, NONYYEHHbIX aHaNnorMyYHbIMU
doTorpadun cnocobamu.

CneumanbHble Mepbl BKNHOYaoT B cebs
nckoBoe 3asiBrieHve B MockoBCKUN
ropockon cya, KoTopbln uMeeT
cneumanbHy IOPUCOUKLUNIO B OTHOLLEHNN
OaHHOW KaTeropun gern, a Takke
cneumanbHbIA NOPSLOK NCMONHEHUS
cyAebHbIX peLleHni Npu y4actum
denepanbHOro opraHa, OTBETCTBEHHOIO 3a
MH(POPMaLNOHHbIE TEXHOMOIMMW.

Mbl HM)KE OCTAHOBMMCS Ha KaXKOOM U3 3TUX
Mep MO OTAENBbHOCTH.

Russian law provides for a certain choice of
remedies that are open to IP right holders for
protection of their rights infringed on the
Internet.

Such remedies, on the one hand, include
general civil, administrative and criminal
actions. Thus, in case of a civil course of
action, the IP holder may lodge a claim with an
Ordinary or Commercial (Arbitrazh) Court
according to the general jurisdiction rules and
request a preliminary injunction according to
the general procedure rules. Notwithstanding
the existence of a specialized IP Court, the
latter may be seized of this category of cases
only at the cassation stage.

On the other hand, Russian law contains
special remedies aimed at protecting
intellectual property rights on the Internet. This
legislation is relatively recent and still in the
process of continuous development and
change. It does not allow, at its present state,
the protection of all IP rights, but only
addresses infringements of copyright and
related rights, excluding photography and
works resulting from processes analogous to
photography.

The special remedies include filing an action
with the Moscow City Court, which has special
jurisdiction over this category of cases, and a
special procedure for execution of judgements
issued therefrom with the involvement of the
Federal Authority for Information and
Technology.

We will address below each of these remedies
separately.
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Kpome TOro, poccmmnckoe npaso
npegycmaTpmuaeT gocyaebHble cnocobbl
paspeLueHust cnopos («yBeJoMIeHne n
yaaneHue») Npu HapyLeHnn
WHTENNeKTyanbHbIX NPaB B MHTEPHETE C
npusneveHmem NHpoOpPMaLNOHHbIX
NOCPEAHMKOB, a TakKe BO3MOXHOCTb
npeaBapuTensHoro obecrneyeHns no
peLueHnto MOCKOBCKOro ropoackoro cyaa,
HanpaBneHHOro Ha 3aWwunTy aBTOPCKUX U
CMEXHbIX NpaB B MHTepHeTe (3a
ucknoyeHnem dotorpadmin), 0 KOTOPbIX Mbl
yXe nucanu B 4acTu 1 HacTosiLen cTaTbu.

1. WUckoBoe 3aaBneHne B MockoBCcKum
ropOACKON cyn

I"paxgaHcko-npoueccyanbHbl kogeke PO
(cT. 26, B pegakumn, gencteytowien ¢ 1 mas
2015 r.) ycTtaHaBnvBaeT crneumanbHyto
ropucankumio MockoBCKOro ropoackoro cyaa
B OTHOLLEHUW rPaXXgaHCKNX gen, CBA3aHHbIX
C 3aLMTON aBTOPCKUX N CMEXHbIX NMpae (3a
ncknoveHnem dgotorpaduin) B MIHTEPHETE,
MO KOTOPLIM TEM XE Cy4OM NMPUHATDI
npenBapuTenbHble 00ecneYnTeNbHbIE MEPDI.
VHbIMM crnioBaMu, UCKOBOE 3asiBNeHnE B
MOCKOBCKMIA ropoACKOW CyL, MOXET ObITb
nogaHo npv cobniogeHnn AByX YCrioBUi:
[eno OOMKHO OTHOCUTLCS K 3aLumTe
aBTOPCKNX UM CMEXHbIX NpaB, 3a
WCKNIoYeHneM poTorpadmi, HapyLLEeHHbIX B
WMHTEpHeTe, a Takke MOCKOBCKMM ropodCcKuM
CyOOM OOJDKHbI ObITb MPUHSATDI
npeaBapuTenbHble 06ecneYnTernbHbIE MEPHI,
HanpaBfeHHble Ha 3aluUTy yKasaHHbIX Npas.
B onpeneneHnn o npeaBapuTenbHbIX
obecneunTenbHbIX Mepax cyq
yCTaHaBNUBAET CPOK, HE MpPEBbILLAOLLMIA
nATHaguaTn gHen, B Te4eHMe KOTOPOro
npaBoobnagartenem gosmkeH OblTb No4aH
WCK.

B cooTBeTCcTBUM C OOLLIMMKU NpaBUNaMM
3aLUMTbl MHTENNEKTyarnbHbIX NpaB
npaBoobnagaTens Bnpase NpeabsBuTb
TpeboBaHue o npecevYeHnn JENCTBUN,
HapyLlaoLWMX NPaBoO UMW CO34atoLLmMX Yrpo3y
€ro HapyLleHusi, BO3MELLLEHNN YObITKOB 1N
BbInsiaTe KOMNeHcauun, nybnukaymm
cyaebHoro pelleHus, a Takxke apyrue
TpeboBaHus (cT. 1252 NpaxkgaHckoro

Besides, Russian law provides for a pre-trial
dispute resolution procedure (notice and
takedown) for the cases of IP rights
infringement on the Internet with the
involvement of intermediary service providers,
and the possibility of securing a preliminary
injunction from the Moscow City Court aimed
at protecting copyright and related rights on the
Internet (except for photographs), that were
previously addressed in Part 1 of this paper.

1. Legal action before the Moscow City Court

The RF Code of Civil Procedure (art. 26, in
effect as of May 1, 2015) provides for a special
jurisdiction of the Moscow City Court over civil
cases connected with protection of copyright
and related rights (except for photographs) on
the Internet, if the same Court issued a
preliminary injunction. In other words, there
are two conditions for the filing of an action
with the Moscow City Court: the case must
relate to the protection of copyright or related
rights, except for photographs, infringed on the
Internet, and a preliminary injunction must
have been issued for the protection of such
rights by the same Moscow City Court. The
Court, in the order granting the preliminary
injunction, will impart a deadline of 15 days
within which the right holder must file the
action.

According to the general rules on the
protecting IP rights, the right holder may lodge
a claim for the definitive prohibition of actions
infringing or creating a threat of infringing the
right, indemnification of damages or
compensation, publication of the Court ruling
and other remedies (art. 1252, RF Civil Code).
The rules on the liability of information
intermediaries (art. 1253.1, RF Civil Code)
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kogekca P®). Hopmbl 06 0TBETCTBEHHOCTH
NMHpopMaLmMoHHoro nocpegHuka (ct. 1253.1
"paxgaHckoro kogekca P®) oononHUTENnbHO
ynpaBoOMOuYMBalOT NpaBoobnagartens
npeobaBuUTb TpeboBaHue K
MHOPMALMOHHOMY NOCPELAHUKY
(MpoBanaepy xocTuHra, NnpoBangepy CesA3n
Unn Bnagenbly canTta) — KOTOpbI HE HEeCeT
OTBETCTBEHHOCTb 3a HapyLleHne
WHTENNeKTyanbHbIX NpaB — 06 yaaneHuu
UHdopMaLMK, HapyLuatoLLen
NCKNIOYMTENbHbIE NpaBea, nnn ob
orpaHudeHun goctyna K Hen. Kpome Toro,
npasoobnagarenb BNpaBe B onpenenieHHbIX
cnyyasax notpeboBaTtb orpaHMyeHus gocTtyna
K CanlTy Ha NOCTOSIHHOM OCHOBE.

Cratuctuka MockoBCKOro ropoAckoro cyaa
3a nepuog ¢ 1 mas 2015 r. no 30 noHsa 2017
r. AEMOHCTpUpPYET, YTO Bonbluas YacTb
WCKOB NoJaHa B 3al4MTy ayanoBuayarbHbIX
npoussegeHui (39%), MysblKanbHbIX
npounaseaeHnin (25%), coobLueHnin nepenay
opraHusauunmn 3¢mMpHOro nnun kabenbHoro
BewaHns (16%), nutepaTypHbIX
npousseneHnii (16%) 1 KOMNbIOTEPHbIX
nporpamm (3%). HekoTopble NHTEpeCHbIe
npumepbl cyaebHbIX Aen BKNoYalT 3awmuTy
AnsariHa n cogepxaHusi canTa, TPEXMEPHYHO
aHMMaLMOHHYIO rpadhmKy, nuTepaTypHble
nepesodbl U My3blKy A5 Kapaoke.

2. WcnonHeHnue cynebHoro pelleHus

I"paxgaHcko-npoueccyanbHbl kogeke PO n
denepanbHbI 3akoH 06 MHopmaLuuy,
MHGOPMALMOHHBIX TEXHOMOMNAX 1 3alimTe
nHpopmMaumm («3akoH 06 nHopmaLmm»)
npegycmMaTpuBeatoT crneumnarnbHbli NOpsa4oK
NCMOMHeHNs cyaeOHbIX peleHui no
rpaXkgaHCKMM gernam, KoTopble CBA3aHbl C
3aLLMTON aBTOPCKNX U CMEXHbIX NpaB (3a
ucknoyeHnem dotorpaduin) B UHTEPHETE.

3akoH 06 nHdopmauum (cT. 15.2)
npegycMmaTpmBaeT, 4YTo npasoobnagatens
BrnpaBe obpaTntbecs B hefepanbHbIn oprax,
OTBETCTBEHHbIN 3a MHOPMALMOHHbIE
TexHonoruu, (PockoMmHag3op) ¢ 3asiBNeHMEM
O NpUHATUN Mep 06 orpaHMyeHnn gocTyna K
caunTy, coaepxallemMy He3aKOHHbIN KOHTEHT,
Ha OCHOBaHWW BCTYMUBLLETO C CUIY

furthermore entitle the right holder to file an
action against the information intermediary
(hosting provider, telecom operator or website
owner) - who is not substantively liable for the
infringement — for the removal of the infringing
information or limitation of access thereto.
Besides, the right holder may in certain cases
request the limitation of access to a website on
a permanent basis.

Statistics of the Moscow City Court for the
period between May 1, 2015 and June 30,
2017 show that most actions were brought for
the protection of audiovisual works (39%),
music rights (25%), broadcasting rights (16%),
literature (16%), and computer programs (3%).
Some interesting examples include protection
of website design and content, 3D animated
graphics, translations of literature, and
instrumental karaoke music.

2. Execution of judgement

The RF Code of Civil Procedure and the
Federal Law on Information, Information
Technology and Protection of Information
(“Law on Information”) provide for a special
procedure for the execution of judgements in
civil cases connected with the protection of
copyright and related rights (except for
photographs) on the Internet.

The Law on Information (art. 15.2) provides
that the right holder may file an application with
the Russian Information and Technology
Authority (Roskomnadzor) for the taking of
measures limiting access to a website
comprised of infringing content, based on a
Court ruling in force. Then, Roskomnadzor will,
within three working days, send a notice of
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cynebHoro pewennsa. lanee, PockomHagsop
B TEYEHUE Tpex paboumx gHen HanpaBnsaeT
yBeloMSieHMEe O AaHHOM HapyLUeHUN
nposangepy xocTuHra. lNposanaep
XOCTUWHra, B CBOI ovepefb, B TedyeHme
opHoro paboyero oHA HanpaenseT
yBegomrieHmm o6 yganeHmm He3akoHHOro
KOHTEHTa Briagesbly canTa, KOTopbli
[OOJDKEH yaanuTb JaHHbIA KOHTEHT B Te4eHne
ogHoro paboyero gHs. B cnyyae, ecnu
BnageneL canta He genaert 3Toro,
npoBangep XOCTUHra AOMMKEH OrpaHNYnTb
[OCTYN K CanTy B TeYeHue Tpex paboumnx
OHEen ¢ MOMeHTa NonyyYeHnsa ysegoMreHns
PockomHaasopa. Ecnv npoBangep XoCcTuHra
He orpaHn4MBaeT OOCTYN K CanTy,
PockoMHaa3op HanpaensieT yBe4OMINEHUN
oneparopy cBA3n 06 orpaHnyYeHnn JocTyna K
canty.

B cnyyae, korga MOCKOBCKUIA rOPOLCKOM CyA
BbIHOCUT peLleHne 06 orpaHnyYeHnn goctyna
K CanTy, KOTOPbIA HE3AKOHHO U
HeOA4HOKpaTHO pa3smellaeT UHopmaumtio,
coaepxaluyto 06bekTbl aBTOPCKMUX UK
CMEXHbIX NpaB (3a UCKIYEHNEM
doTtorpacumm), uctew Bnpase nogatb
Xo4aTancTBO B CYJ O HanpasrieHuu
NCNONHUTENBbHOrO NIUCTa HanpsiMyto B
PockomHaasop (cT. 429 ITIK PO®).

infringement to the hosting provider. The
hosting provider will, within one working day, in
its turn send a takedown notice to the website
owner, who must remove the infringing content
within one working day. In case of failure to do
s0, the hosting provider must limit access to
the website within three working days of
receipt of the initial notice from Roskomnadzor.
If the hosting provider fails to do so,
Roskomnadzor will request the network
operator to limit the access to the website.

In cases where the Moscow City Court issues
a judgement limiting access to a website
comprised of information unlawfully and
continuously containing works of copyright and
related rights (except for photographs), the
successful plaintiff may request the Court to
issue an enforcement order directly addressed
to Roskomnadzor (art. 429, RF Code of Civil
Procedure).



